
MINISTRY OF FINANCE 

(Dellartment of Revenue) 

(FOREIGN TAX DIVISION) 

NOTIli1CATION 

New Delhi. the 7th February, 200 1 

lNCOMETAX 

G.S.R. 74(E).- Whereas the annexed Protocol amending the Agreement 

between the Government of the Republic of lndia and the Government of the Swiss 

Federal Council for the Avoidance of Double Taxation With Respect To Taxes on 

Income has come into force on 2011
• December, 2000, the date of the later of the 

notifications by both the Contracting States to each other, under Article 16 of the 

Protocol Amending the Agreement, of the satisfaction of all the legal requirements and 

procedures for giving eflect to the said Protocol, 

Now, therefore, in exercise of the powers conferred by section 90 of the Inc5me 

tax Act, 1961 (43 of 1(61), the Central Government hereby directs that al1 the provisions 

of the said Protocol Amending the Agreement, shall be given effect to in the Union of 

India, 

[Notification No. 35/F. No. 50 In n3-FID] 

VIJAY MATI-IUR Jt. Secy. 

IS 
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PROTOCOL 

AMENDINO THE AGREEMENT 

BETWEEN 

1'1 IE RItPUBLIC OF INDIA 

AND 

TII~ SWISS CONFEDERATION 

FOR THE AVOIDANCE OF DOUBLE TAXATION 
WrtH RESPECT TO TAXF.~ ON INCOMF: 

[PARTll SEc.3(i)] 

THE GOVERNMENT OF THE REPUBLIC OF INDIA AND THE SWISS 

FEDERAL COUNCIL 

DESI :~lNO to amend the Agreement between the Republic of India. and 
the SWiss Confederation for the avoidance of double taxation with respect 
to taxes 011 income, signed at New Delhi on 2 Novemuer 1994 (hereinafter 

referred to as "the Agreement"), have agreed as follows: 



['lWT 1I-~ 3(i)] 

Article 1 

,Sub-paragraph 0) of Poragroph 1 of Article 3 of thc Agl'cement shall be 
replaced by the following: 

"a) the term "India" means the territory of India and includes the 

territorial seA nud the oir ~pf\ce AI Jove it, nR wcll as any other 

rna, itime ZOlle in which India has sovereign rights, other rights and, 

juril4diclions, RCl:ordillR to the IndiAn law And in Accordancc with 

internatiolHl1 law, including the UN Conventiol1 on the Law of the 

Sea;" 

Article 2 

1. The first sentcnce of Buh-paragraph I) of )1OtflF?,1 "ph 2 of Article 5 of 
the Agreement shRll be repIae! d by the following: 

"I) the furnishing of technical services, other thRtl ~crvices as defined in 
Article 12, within a Conlrad\tlg Slate by an enlerprise lhrough employees 
or other personnel, but only if: .. ," 

2. In paragrAph 3 of Art ide 5 of the Agrrclllcnl the f' ,llowing • 
. Bub-paragrAph Ahnll he in9rrlcd nller 9ub-pnrngrnph c): 

"f) the maintenRnce of a fixed place of busincss solely for any 
combination of activities mentioned in sub-paragraphs a) to e), provided 
that the overall activity of the fixed place of business resulting from this 
combination is of a prtparatory or auxilliary character." 

3. The following paragraph shall be inserted after pnragraph 3 of Article 

5 of the Agreement: 

"4. Noh rithstanding the preceding provisions of this Article, an insurance 
enterprise of a Contrac:;ting State shall, except in regard to re-insurance, 
be deemed to have a permanent establishment In the other Con"racting 
State if it collects premiums in the territory of that other State or insures 
risks situated therein through a penon other thot" an agent of an, 
independent status to whom paragraph 6 applieB." 

380 G1/2001-3 

17 



18 TIlE GAZETTE OF INDIA: EXlRAORDINARY IF ART n--SEC, 3(i)] 

4. The existing paragraphs 4 to 6 of Article 5 of the Agreement shall 
become paragraphs 5 to 7. 

5. In the firRt sentence of pnragraph 5 of Article 5 of the Agreement the 
words" ... -othcr than an agent of an independent status t, whom 
paragraph 5 applies - ... " shall be replaced by the words"",-other than an 
agent of an independent status to whom paragraph 6 applies~ ... ", 

Article 3 

Paragraph 1 of Article 6 of the Agreement shall he rerlaced by: the 
fQllowing: 

"1. Income from immovable property may alRd be taxed In the 

Contracting Stale iri which sHe'h property is situated," 

"rticle 4 

1. Paragraph 1 of Article 8 of the Agreement shall be replaced by the 

following: 

"1. Profits derived by an enlcl'priRe of R Contrm:t ing State from the 

operati, 'n of aircrnfl in intcrnationRI traffic sholl he tnxnbln only in that 

Stale," 

Article 5 

1. Article 9 of the Agreement shall become paragrAph I of Article 9, 

2, The following parngraph ~'\ldl be insert cd nft("r pnrngfAph 1 of Article 
9 of the Agrecment: 

"2. Where a Contracting s.tate includes in the profits of Rll ~nterprise of 
that State - and taxes accordinr,ly - profits on which an enterprise of the 
other Contracting State has been charged to tax in that other State and 

the profits so included arc profits which would hove accrued to the 
enterprise of the first-mentioned Slate if the conditiolHI made between the 
two ent("rpri9c9 hod he en lhoAe which wnulcl hAV(" been made between 
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independent enterprises, then tlutt other Stale shall mnke an appropriate 
adjustment to the flmount of the tAX charged thcrein on those profits. In 
determining Ruch A<ljl1~trncl1l!'l, due r('gnnl shnll be hod to the other 
provisions of this Agreement and the competent authorities of the 
Contracting States shall, iCnccessary consult each other." 

Article 6 

1. The firet I'Icnlen<'c of parflRr:nph 2 of Article 10 of I he Agreement shall 
be replaced by t he following: 

"2. However, such dividends may also be taxed in the Contracting State 
of which the company paying the dividends is a resident and according to 

the laws of that State, but if the beheficial owner of the dividends is a 
resident of the other Contracting State, the tax so charged shall not 
exceed 10 per ccnt of the groSA nmount of the dividends." 

2. Paragraph 4 of ArLicle 10 of the Agreel1H~nt shall be' replaced L ' the 
following: 

"4. The provisions of pnrngraphs 1 and 2 sholl not apply jf the beneficial 

owner of the dividends, being n resident of a Contracting State, canies on 

business in the other Contracting State of which thc company paying the 

dh'i~end8 is n rCRic1ent, thrOllRh A pertnnncnt C'!'ltnhli!'llllnent situalcd 

therein, or performs in that olhcr State indcpendcnt personal services 

from a. flXed base situated therein, and the holding in respect of which the 

dividends are paid is effecth ely connected with snch permanent 

establishment or fixed base. In such CRse Ute proviRiolls of Article 7 or 

Article 14, as the csse may be, sholl apply." 

3. In paragraph 5 of Article 10 of the Agreement the words "or 8 fixed 

base" shall be in8erted after the term "peimanent establishment". 

Article 7 

1. Paragraph 2 of Article 11 of the Agreement shall he replaced by the 
following: 

"2. However, such interest may also be taxed in the Contracting State in 
which it arises, and according to the Jaws of that State, but if the 
beneficial owner of thc interrst h n rcsic\C'l1t of the ot her Con tracting 

19 
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State, the tax so charged 81'a11 not exceed 10 per cent of the gross 
amount of the intcrest" 

2. Paragraph 3 of Article 11 of lhe Agreement shall be deleted. 

3. The existing rmrngraph 4 of Article 11 of the Ap;r('cmcnt shall becorpe 
paragraph 3. 

4. Sub-paragraph a) of paragraph 3 of Article 11 of the Agreement shell 
be replaced by the followinR: 

"3. Notwithstanding the proviP'lions of paragraph 2: 

a) intere8t arising in Switzerland and paid to a rC8idcnt of India shall be 

.taxable only in India if it is paid in respect of a loan made, guaranteed, 

or insured, or a credit extended, guaranteed or insured by the 

Government, a political subdivi8ion, a statutory body or a local 

authority of India or the Export-Import Bank of India, the Reserve 

Bank of IndiR, Ihe Indu ,trial Finance Corporation of lndia,.!he 

Industrial Development Bank of India. the National Housing Bank, 

the Small Industries Development Bank of India or by ary institution 

specified and agreed in leI Lcrs exchanged bctween the compte tent 

authorities of the Contracting Stat(:s." 

5. The existing paragraphs 5 lo 8 of Article 11 of the Agr 'ement shall 
become paragraphs 4 to 7. 

6. Paragraph 5 and 6 of Article 11 of the Agreement shall be replaced by 
the following: 

"5. The provisions of paragraphs 1 and 2 shall not apply if the beneficial 

owner of the interest, being a resident of a Contracting State. carries on 

business in the other Contracting State in which the interest arises, 

through a permanent establishment situated therein, or performs in that 

other State independent personal services from a fixed base situated 

therein, and the debt-claim in respect o~ which the interest is paid is 

effectivrly connected with such permanent establishment or fixed base. In 

such a .;ase the provisions of Article 70r Article 14. flS I he case may be. 

shall apply. 
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6. Inl ,~rest shall be deemed to arise in a Contracting State \l1hen the 
payer is that State itself, a political subdivision, a local authcrity or a 
resident of that State. Where, however, the person paying the interest, 
whether he is a resident of a Contracting State or not, lias in a 
Contracting Stale a permanent eAtabli~hment or a fixed base in 
connection with which the Indebtedness on which the Interest is paid was 
incurred, and SUch interest b borne by such permanent establishment or 
flxed base, then such interest ,hall be deemed to ariRe in the Contracting 
State in which the permanent establishment or fixed base is situated," 

Article §. 

1. The heading und paragraphs 1 to 7 of Article 12 of the Agreement 
shall be replAced by the following; 

"Article 12 

Royalties and Fees for Techrtlcal Service. 

1. Royalties nnd feeA for technical services arising in 0 Contrncting State 

and paid to a resident of the other Contracting, State may be taxed in that 

other State. 

2. However, such royalties and fees for technical services may also be 

taxed in the Contracting State in which they arise and according to the 

laws of that State; but if the beneficial owner of the royalties or fees for 

technical services is a resident of the other Contracting State, the tax so 

charged shall not exceed 10 pcr cent of the gross amollnt of the royalties 

or the fees for technical services. 

3. The term "royalties" as u~cd in this Article meAns payments )f any 

kind received aR a consideration for the use of, or the right to u:;c, any 

copyright of a literary, Artistic, or scientific work, including 

cinematograph films or' work on film, tape or other means of reproduction 

for use in connection with radio or television broadcasting, any patent 

trademark, design or model, pIon, secret formula. or process, or for the 

u'se of, or the right to usc, Any industrial, commercial, or scientific 

21 
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equipment, or for information concerning industrial, commercial or 

scientific experience. 

4. For purposcs of this Article the term "fces for technical services" 
means payments of any kind to any person in consideration for the 
rendering of any managerial. technical or consultancy servkes, including 
the provision of scrvices by tec'wical or other personncl. 

5. Notwithstanding paragraph tI. "fees for technicnl services" docs not 

include amounts paid: 

9.1 for teaching in or by educational institutions; 

bl for services covered by Article 14 or Article 15, os the case may be. 

6. The provisions of paragraphs 1 and 2 shall not apply if the beneficial 

o\\,ner of the royalties or feel'! for technical services. being a resident of a 

'Contracting State, (Jilrries 011 busineM in the oth('t Contracting State in 

which the roynllle~ or fcrs for technicAl services od!:'lI' , through a 

permanent el'!lablishment sil uated therein, or performs in that other 

State independrllt p('rl'!onnl I'Icrvicel'l from R fixed hnRe situated therein, 

and the contract in respect of which the royalties or fees for technical 

services are poid is eff('ctively connected with such permanent 

establIshment or fixed base. In SUch CAse, the provisions of Article 7 or 

Article 14. AS th(" case may be, shaH apply. 

7. Royalties and fees for technical services shall be deemed to <"rise in a 

Contracting State when the payer is that State itself. a political 

subdivision, a local Authority or A resident of that State. Where, however, 

the person paying the royalticl'l or fees for led1l1icAI services, whether he 

is are .. ident of a Contl."acting State or not, has in a Contracting State a 

permanent eAtablishmcnt or n fixed base in connection wilh which the 

liability to pay the royaltics or fces for technical services was :ncurred, 

and such royalties or fees for technical services arc borne by such 

permanent establishment or fixed base, then such royalties or fees for 

technical services shall be deemed to Arise in the Stare in which the 

perma, 'ent establishment or fixed base is situated." 
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2. In paragraph 8 of Article 12 of the Agreement the term "included 
scrvices" shall be replaccd by the term "tcchnical scrviccs". 

1. Paragraph 2 of Articlc 13 of the Agreement shall be replaced by the 
following: 

"2. Gains from the alienation of movable properly forming part of the 

business property of a permanent establi6hmcnt which an ent. rprH,e of a 

Contracting State has in the other Contmctillg SlAle, or of movable 

property pertaining to a fixed base available to a resident of a Contracting 

State in the other Contracting State for the purpose of performing 

independent personal services, including such gains from the alienation 

of such a permanent establishment (fllone or with the who e enterprisejor 

of such fixed base, may also be taxed in that other State." 

2. Paragraph 5 of Article 13 shall be f"placed by the following:-

"5. <lalns front the alienation of shares other than those mentioned 10 

Paragraph 4, of a company which is a resident of a Contracting State: 

(a) shall be taxable only in the Contracting St,ate of which the alienator is 

a resident; 

(b) n(.twithstandi!lg. the provision of sub-paragraph (a), India may tax 

gams from the ruienati.lO of shares in a company which is a resident 

of India. 

In this case the provisions of sub-paragraph (b) of paragraph 1, of Artic~e 
23 shall apply." 

23 
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Article 10 

1. The following Article 14 relating to Independent Personal Services 
shall be inserted after Artiicle 13 realting to Capital Gains: 

"Article 14 

Independent Per.onal Servicell 

1. Income derived by a resident of a Contracting Slale in respect of 
professional services or other activities of an independent character shall 
be taxable only in that State except in the following circumstances, when 
such income may also be taxed in the other Contracting Stale. 

al. if he haA a fixed base rCRuiarly Available to him in th(' other 
Contracting State for the purpose of perfO!"ming his activities; in that 
case, only so much of the income as is attributable to that ftxed base 
may be taxed in that other State; or 

bJ if his stay in the other State is for a period or periods aggregating 183 
days or more in any 12-month period commencing or cnd1l1g in the 
fiscal year concerned; in that case, only so much of the income as is 
derived from his activities performed in that other State may be t.lxed 
in that othrr Stnle. 

2. The term "proCessional services" includes especially independent 
8cientific, literary, artistic, educntional or teaching Activities as well AS 
the independent activities of physicians, lawyers, engineers, architects, 
surgeons, dentists and accountants." 

2. The existing Article 14 shall be renumbered as Article 15 and 
replaced by the following Article: 

"Article 15 

Dependent Personal Services 

1. Subject to the provisions of Articles 16, 18, 19, 20 and 21, salaries, 
wages and other similar remuneration derived by a resident of a 

Contracting State in respect of an employment shall be taxable only 
in that State unless the employment is exercised in the other 
Contracting Stnle. If the employment is RO exercised, such 
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remuneration as is derh ed therefrom may be taxed in t lat other 
State. 

2. Notwithstanding the provisions of paragraph 1-,- ff"mUneration derived 
by a resident of a Contracting State in respect of an employment 
exercised in the other c-llltracUng State RhalJ he lnxable only in the 
first-mentioned State if: 

a) the recipient is present in the other State ror n period or periods not 
exceeding in lhe aggregate 183 days in any 12-month period 
commencing or ending in 1 he fiscal year concerned, and 

b) the remuneration is paid by, or on behalf of, an employer who is not a 
resident of the other State, Alld 

c) the remuneratibn is not borne by a permanent establishment OT a 
fixed base which the employer has in the other State. 

3. Notwithstanding the preceding provisions of this Article, 
remuneration derived in respect of an employment exercised abo!t'td a 

ship or rurctaft operated in international traffic, by an enterprise of a 
Contracting State may be taxed in that State." 

3. Articles 15 to 20 of the Agreement shall become Articles 16 to 21. 

Article 11 

The following Article shall be inserted after Article 21 of the Agreement: 

"Article 22 

Other Income 

1. Items of income of a resident of a Contracting State, wherever arising, 

not dealt with in the foregoing Articles of this Agreement shall be taxable 

only in that State. 

2. The provisione of paragraph 1 shall not apply to income, other than 

income from immovable property as defined in paragraph 2 of Article 6, if 

the recipient of such income, being a resident of a Contracting State, 
, 
carries on business in the other Contra ,ting State through a permanent 

J S'c (;7JI 0( ~I - 'r 
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estabfishmeht situated therein, or performs in that other State independent persona] 

services from a ftxed base situated therein, and the right or property in respect of 

which the income is paid Is effectively connected with 8ueh permam nt estab~shment 

or fixed base. In such case the provisions of Artick 7 or Article 14, as the case may be, 

shall apply. 

3. Notwithstanding lhe provit!lioll8 of paragraph 1, if a fCfddclll or a Contracting State 

derives income from sources within the other Contracting State in the forn of lotteries, 

crossword puzzles, races Including horse races, card games and other games of any 

Bart (lr gambllng or betting of any form or nature whatsoever, such. income may be 

taxed In that other Contracting State." 

MUcIe 12 

1. Article 21 .)f the Agreement shAll become Article 23. 

2. In Bub-paragraph a) of paragraph 2 of renumbered Article 23 of the Agreement 
the reference made to sub-paragraph d) shall be deieted. 

3. In sub-paragraph b) of paragraph 2 lJf renumbered Article 23 of the Agreement, 
the term "included Rervlces" shall be replaced by the term "technica' services". 

4. Sub-paragraph c) of paragraph 2 of renumbered Article 23 of the Agreement shall 
be deleted. 

5. Sub-paragraph d) of paragraph 2 of renumbered Article 23 of the Agreement shBll 
be replaced by the following: 

"c) Where a resident of Switzerland derives interest dealt with in secti&n 10(4), 10(4B), 

10(15)(iv) and 80L of the Indian Income Tfl'C Act of 1961 (43 of 1961) and referred to ih 
sub-paragraph d) of paragraph 3 of Artlclr 11, Switzerland shall allow, upon request, 8. 

relief to !Such resident of ~n amount equal to 10 per cent of the gross amount of the 
interest." 

Article 13 

1. Article 22 of the Agreement shall become Article 24. 

2. Paragraph 1 oC renumbered Article 24 of the Agreement shall be replaced by th~ 

following: 

"1. National8 of a' Oonttacting State shall not be subjected ill. th~ 

other Contracting State to any taxation or any requirement connected therewith 



which 1 ~ other or more burdensome than the taxation and connected 

require ments to which nationals of that other State in the same 

circumstances and under the same conditions are or may be s\ bjected. 

This provision shall, notwithstanding the provisions of Articl,. 1, also, 

apply to persons who are not reeidents of one or both of the Contracting 
States." 

3. The following paragraph shall be inserted after paragraph 2 of 

renumbered Article 24 of the "greement: 

"3. Except where the provisions of Article 9, paragraph 7 of Article 11, or 

paragraph 8 of Article 12, apply, interest, royalties and other 

disbursements paid by an enlr'rprise of a Contracting State'to a resident 

of the other Contracting State &hall, for the purpose of determining the 

taxable profits of such enterprise, be deductible under the same 

conditions 8S if they had been raid to a resident of the first-mentioned 
State," 

4. The existing paragraphs 3 and 4 of renumbered Article 24 of the 
Agreement shall become paragraph& 4 and 5. 

Article 14 

Articles 23 to 27 of the Agreement shall become Articles 25 to 29. 

Article 1~ 

A. In the first sub-paragraph of paragraph 1 of the Protocol to the 
Agreement the words .... .in paragraph 2, sub-paragraph a) of Article 
12." shall be replaced by the words .... .in paragraph 2 of Article 12,", 

B. In the thiql sub~paragraph of paragraph 1 of the Prutocol to the 
Agreement the words "With respect to paragraph 4 of Article 5 ... " 
shall be replaced by the words "With respect to paragraph 5 0 Article 
5 ... ", 

C. in the Protocol to the Agreement the following paragraph shall be 
inserted after paragraph 2 : 

"3. With reference to paragraph 2 of Article 9 

380 G1I2001-5 
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It is understood tha.t Switzerland shall only make an approriate 
acljustment aIt~r ef)hsult.ation with the competent authority of India and 
after reaching an agreement on the adjustments of profits in both 
Contracting State .... 

D. The existing paragraph 3 of the Protocol to the Agreement shall be 
replaced by the following: 

"4. nltb r .... renoe to Article. 10, 11 and 12 

If after the RiSnatLtre of the Protocol of 16th February, 2000 under any 

Convention, Agreement or Protocol between India and a third ~ltate which 

is a member ot the OEeD India. shOUld limit its taxation at source on 

dividends, interest, royalties ot fees for technical services to a rate lowe~ 

or a scope mote restricted than the rate or scope provided for in this 

Agreement on the: said items of income, then, Switzerland and India shall 

enter into negotiations will,out undue delay in order to provide tht'same 

treatment to Switzerland as that provided to the third State." 

E. In the Protocol to the Agreement the following paragraph shall be 
inserted after paragraph 4: 

"5. With r.Cetenoe to .ub-paulraph bloC paragraph 5 of Article 13 

It is understood that if at El later stage Switzerland shall introduce a 
capital gains tax on the alienation of shares of a Swiss company other 
than shares of a company mentioned in paragraph 4, paragraph 5 of 
Article 13 shall be .f~laced by the following: 

"5. Gains from the alienation of shares other than those mentioned in 
paragraph 4 in a company which is a resident of a Contracting State may 
be taxed in that State." 

In this case sub-paragraph b) of paragraph 1 of Article 23 of the 
Agret'ment shall be deleted. 

F. The existing paragraph 4 of the Protocol to the Agreel :lent shall 

become paragraph 6. 
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O. In the Protocol to the Agreement the following paragraph shall be 
inserted after paragraph 6: 

"7. With reference to paralraph 4 of Article 24 

It is understood that this provision shall not be construed as p' cventing a 
Contracting State from charging the profits of R permanent establishment 
which a company of the other Contracting State has in the first­
mentioned State, at a rate of tax which is higher than that imposed on the 
profits of a similar company of the first-mentioned Contracting State, nor 
as being in conflict with the provisions of paragraph 3 of Article 7 of this 
Agn~ement. 

H. The existing paragraph 5 of the Protocol to the Ap,reement shall 
become paragraph 8 and its heading sh ,,11 be replaced by tl1e following: 

"s. 1 11th rererenoe to Artiole 25" 

6rtide 16 

1. The Governments of the Contracting States_shall notify each other 
through_diplomatic channels that all legal requirements and procedures 
fOT giving effect to this Prot. 'col have been satisfied. 

2. The Protocol, which ~hall form an integral part of the Agreement, 
shall (nter into force on the date of the later of the notifications referred 
to in pdI"agraph 1 and its provisions shall have effect: 

a) in India, in respect of income arising in any fiscal year begmning on 

or after the first day of April next following the calendar year in which 

the Protocol entered into force; and 

b) in Switzerland, in resp~ct of income UlStng in any fiscal year 

beginning on or after th,! first day of January next following the 

calendar year in which the Protocol entered into force. 
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IN WITNESS WHEREOF the undersigned. duly aUlhonzed thereto by their respective Governments, 
hm e signed thIS Protocol. 

DONE in duplicate at New Delhi this 16th day of Fcbmary. 1000 in the Gcnnan, Hindi and English 
hll1!,'1lagcs, all the tc:\.ts beIng equally authentic. In case of divergence of interpretation the English tex t 
~hall prevrul. 

For the Government of 
t he Republic oflndia 

(YASHWANT SINHA) 

For the 
SWISS Federal Council 

(pASCAL COUCHEPIN) 

-- -- ------------_._--
Pnnted b~ the Manager, Govt of IndIa Pr~". RillS Ruad. MuyapUfJ, New D~lhi-ll 0064 

,lml Published lw Ih~ COll(wlkr "I PllblJcatl~k Delhi· I 10054 


